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I. I ntroduction
The notion of public health and access has increasingly gained more prominence in the past few decades.1 This prominence has coincided with the transformation of the role of the state machinery or the government.2 The current
conception of government includes an element of social welfare, which is the
culmination of decades of progress.3 Ideas of social welfare have vaulted discussions about public health to the forefront of the queue and the international
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community as a whole has had a myriad of discussions in this regard.4 This has
resulted in various conceptions of public health, from an idealistic universal idea
of public health5 to even a bare minimum standard of public health.6 This idea
has also found mention in many of the constitutions across the world.7 Some
countries have chosen to enact it as a justiciable right,8 while others have made
it aspirational.9 That being said, it is crucial to keep in mind that the notion of
health is not as bipolar as it may appear initially.10
Countries across the world have formulated different systems that are suitable to the needs of the respective countries.11 Even in a country such as India,
we can see that the healthcare framework can vastly differ from state to state.
The framework in the state of Kerala in nothing like that of Bihar.12 The focus
of the paper is not to discuss the Indian scenario but to analyse certain popular
healthcare systems across the world. The Indian system is fraught with problems,13
and the author hopes that analysing healthcare systems across the world may provide India with certain benchmarks and aspirations by which it may improve its
system.
The paper will focus on three healthcare systems, namely that of Colombia,
South-Africa and Cuba. These countries have been selected, keeping in mind the
vastly different schemes that have been implemented. An analysis of these countries would provide a good cross-section of the various healthcare models that are
prevalent across the world. The paper will substantially engage with all the three
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models and derive themes, lessons and failures of these models. While this will
provide a benchmark for India, comprehensive solutions for the Indian system,
possible legislative amendments and reforms will remain outside the scope of the
paper. This is primarily because the author feels that if the focus of the paper is
too broad, then the discussion will become scattered.
The paper will primarily revolve around the following themes. First, what
are the different healthcare models of Colombia, South-Africa and Cuba. Second,
the various advantages and disadvantages of the system would be explored. Third,
there would be a brief discussion on the Indian healthcare system and the author
would also suggest starting points for how the Indian system can be further
developed.
Parts II, III and IV of the paper will deal with the healthcare systems of
various countries. Through this, the paper will break down the system to the
readers and show the advantages and drawbacks of each of the systems. The countries were picked keeping in mind the varied approaches so that a wide spectrum
of healthcare systems across the globe could be analysed. Part V of the paper
indulges in a comparative analysis so as to point to what systems fare better when
compared with one another. It also pinpoints the drawbacks of the system and
uses the example of the HIV/AIDS pandemic to show how the various systems
responded to the same. Part VI of the paper deals with the Indian healthcare system. The paper would show the unique nature of the Indian system and looks at
various data points to demonstrate how exactly the system is different. The Part
would also show the India specific drawbacks and provide a suggestion on how
the system can be improved, keeping in mind the lessons from the various healthcare systems that have already been discussed in the paper. Part VII deals with
the concluding remarks.

II. A nalyzing

the

C olombian H ealthcare System

A. Development of the Healthcare model
The Colombian system of healthcare envisages an active role of individual
litigation which is built upon a constitutional guarantee of health.14 These individual actions are popularly known as Tutela(s). Tutela is an action that can be
brought by any individual for enforcement of their fundamental rights under the
constitution.15 Tutela has been enshrined as a constitutional mechanism and has
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been laid down in Article 86 of the Constitution.16 The Colombian Courts have
expanded the ambit of tutela to cover a wide variety of human rights issues as
well, giving the citizens a direct line of approach to the courts.17 As it stands, a
tutela can be presented to any judge in the judicial system for the protection of a
fundamental right. The concept is similar to what is popularly known in India as
writs. The right to health has been constitutionally mandated in Article 49 of the
Colombian Constitution. The nature of the guarantee is such that it is an institutional guarantee which is enforced and made justiciable by the action of the
Colombian Courts. An institutional guarantee is a guarantee that is considered
so inviolable that even a legislature by its action cannot alter it.18 The inviolable
nature of these institutional guarantees flows from the fact that many international instruments guarantee a right to health. In Colombia, the notions of health
in these international instruments are seen as a part of the constitution, due to
the theory of “constitutional block”. 19 The constitutional block is an interpretative
theory that mandates that certain international human right treaties are part of
the constitution, and this theory has found wide acceptance in the Colombian
Courts.20 This theory essentially states that the constitution would not only
include the text but also certain principles of international law.21 The origin of
this concept can be traced back to French constitutional jurisprudence.22 In the
Colombian constitution, this principle has been solidified in Article 93. Article
93 goes to the extent of stating that international treaties and agreements ratified
by the Congress will “have priority” in the domestic legal system. It also states all
duties and obligations in the constitution will have to be interpreted in light of
the international human rights treaties ratified by the Congress. Essentially, these
ratified principles become part of the constitutional block since they are essential
for the interpretation of the constitution.23 In addition to the treaties ratified by
the Congress, customary norms relating to international humanitarian law as well
as general principles of international law are treated as part of this constitutional
block.24
Tutela actions were traditionally conceived for the enforcement of civil and
political actions.25 It was considered necessary since the state was seen as a vehicle
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of social welfare. Tutela actions were slowly expanded to encompass healthcare in
them. The introduction of the tutela enabled increased access to the justice system
as a whole, with respect to fundamental rights.26 Tutela actions do not contain
much of the procedural limitations such as locus standi, nexus etc. Any person
can bring forth a tutela action claiming infringement of fundamental rights and
this can even be done on behalf of a group or on behalf of vulnerable individuals
such as elders or children.27 Under these actions, judges are specifically empowered to order government officials to carry out specific actions. Additionally, tutela
orders have strict timelines and contempt of these orders can even lead to jail
time for non-compliant persons.28
Initially, tutela actions were only granted when a clear link to right to life
was established, i.e., when there was a situation that gravely threatened the life of
the person. The Colombian Courts eventually expanded the scope of these actions
by interpreting right to life to mean right to live with dignity.29 For instance, the
Colombian Courts ordered an eye operation to be conducted to save the eyesight
of a man because the loss of eyesight would mean the reduction of quality and
dignity of the life of the person, even though there was no threat to the life of the
person.30
The Courts were also bestowed with broad powers not only to enforce tutela
actions but also to provide the best healthcare, so as to close the gap between private-public healthcare systems.31

B. Tutelas in Practice
Tutela actions have a lot of advantages,32 and this led to a record rise in
tutela actions year after year.
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Figure 1.133
The above figure illustrates the numerical quantity of tutela actions. We can
observe that there is a steady rise in tutela actions relating to health from 19992008 and health actions also formed a significant proportion of the overall tutela
actions.

Figure 1.234
33

34

Aquiles Ignacio Arrieta-Gómez, ‘Realizing the Fundamental Right to Health through Litigation:
The Colombian Case’ (Health and Human Rights Journal, 20 June 2018) <https://www.hhrjournal.org/2018/06/realizing-the-fundamental-right-to-health-through-litigation-the-colombian-case/>
accessed 8 November 2020.
Manuel José Cepeda, Polémicas Constitucionales (2007).

EDITORIAL NOTE	xv

Initially, to fund the system of healthcare, all citizens were required to contribute a fixed portion of their income for healthcare.35 This system was a public
contributory system of “insurance” where the private players were also involved
in providing the care.36 An independent agency was set up, which monitored the
costs of providing the insurance, and the government would fund any difference in the premium and the contribution of the individual.37 The private players
also received funds from the government for providing healthcare. Much of the
tutela actions during this period were to force private players to provide healthcare because there was a growing animosity among private players against people
who were beneficiaries of the government scheme.38 Private players started accepting a lesser amount of government insurance beneficiaries because they felt that
the compensation provided by the government was inadequate.39 This forced the
Courts to step in through tutela actions, but the chasm between private-public
healthcare kept growing.40
Post-2000 onwards, we can see that the burden of the tutela actions finally
caught up with the judicial system. The Courts also started reviewing a significantly reduced number of tutela actions. This was done by restricting the scope
of tutela actions by bringing out increasingly complex rules for maintaining such
actions. The Court stated that for the actions to succeed the situation had to
be exceptional, especially when there was no direct threat to life involved.41 The
Courts also believed that the private healthcare system was more accessible to the
general public so there was no need for excessive judicial intervention.42
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Figure 1.343
Some commentators argued that the reduced actions by the Courts were
due to the increasing economic strain on the private players.44
The economic crisis in 2008, growing bankruptcies in hospitals, breakdown
of government public health machinery and refusal of private players to engage in
the healthcare ecosystem threatened a complete breakdown of the system.45 Taking
cognisance of the issue, the Colombian Court significantly modified the basis of
health tutela actions by the Decision T-760.46 The effect of this case is apparent
in Fig. 1.1, where there is a marked decrease in health tutela actions. The policy
on health also completely shifted, with the government allowing private players
to get involved in the insurance domain.47 The 1990 ideas of healthcare underwent a drastic shift, and the government adopted the “ten decrees” plan.48 The
scope of healthcare provided was severely restricted, the notable ones being that a
physician’s ability to order treatment and medicines was severely curtailed. Access
to specialist doctors from the private sector was reduced since the government
was unable to pay for it.49 It was clear that the tutela model of the 1990s failed,
and that the government was forced to accept the divide between private-public
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healthcare. Universal and equal access to healthcare remains a pipe dream in
Colombia, to this day.50

III. E x amining The South A frican

healthcare

System

Even though there were some significant public health movements in South
Africa, it refused to commit to a complete overhaul of the existing system.51
Instead, it opted to go for systemic and consistent changes which would improve
the overall quality of healthcare over a more extended period.52 South Africa was
fraught with diseases, especially with the HIV/AIDS pandemic that brought a lot
of issues to the forefront.53 Commentators have also pointed that there were huge
institutional inefficiencies that contributed a lot to the problem.54 Although South
Africa spent more than any other African country on healthcare (as a percentage
of GDP), it was one of the few countries in the entire world where child mortality
was increasing since the establishment of the Millennium Development Goals.55
Prior to the reforms, there was no centralised health policy or progressive
public health legislations. The population was unable to afford various health
treatments. There was also a severe lack of primary health infrastructure in the
country.56 To combat these inadequacies, the government introduced specific
measures such as National Health Insurance (to provide universal health coverage),57 establishment of public health entities such as the South African Health
Products Regulatory Authority to provide a uniform and standardised form of
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care.58 There was also a lot of focus on providing and improving the primary
health infrastructure with a focus on providing community based or district based
solutions.59 As part of the community based solutions, there would also be focus
on disease prevention and community participation in bringing the overall level
of diseases down in the country. Social determinants of health would also be
monitored.
It is also important to note that South Africa has allowed limited levels of
judicial intervention to tackle extraordinary healthcare situations. South Africa
has recognised health as a justiciable right but restricted the scope of the right,
varying the burdens on the economy and the judiciary.60 The focus on providing
healthcare is primarily on the executive branch of the government, and the government has been consistently ramping up public spending on health as can been
seen in Figures 2.1 and 2.2.

Figure 2.161
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Figure 2.262
South African healthcare model is a private-public insurance model.63 About
14% of the total population avails private healthcare, while about 64% solely
relies on the government for insurance. The rest of the population relies on a
combination of both.64 South Africans recognises the difference in the quality of
healthcare between private and public. They have taken the pragmatic approach
of conceding that the level of care across both sectors can never be truly equal.65
However, they do take efforts to reduce the gap, and in pursuance of this, they
introduced a quasi-judicial standard of “reasonableness” to ensure that the quality of healthcare provided in the public sector is reasonably comparable to that
of the private sector.66 Commentators have criticised that this standard provides
too much flexibility to the healthcare sector and may stand as an impediment
to achieving equality.67 There is some truth to this criticism since the quality of
private healthcare is considerably better than the public healthcare system, as is
62
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evidenced by the Medical Practitioners/Population ratio in Figure 2.3.68 South
Africa also has a racial history and those of colour getting substantially worse
care.69 The government is taking active steps to bring about racial equality in this
regard.70

Figure 2.371
On a superficial analysis, it may seem as if the South-African system is
inequitable and unreasonable, but the strength of the system is also vastly underappreciated as is discussed subsequently.72

IV. Evaluating

the

Cuban H ealthcare System

The Cuban system has increasingly gotten more attention in the past few
decades.73 Prior to the Castro government, Cuba was embroiled in much of the
problems that the other impoverished countries faced. However, since then,
things have turned around with Cuba getting recognition for its world-class
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healthcare facilities.74 Cuba’s healthcare statistics are among the best in the world.
For instance, its child mortality is on par with that of New Zealand;75 it was
one of the first countries to eliminate mother-child HIV transmission;76 and has
even developed vaccines for cancer,77 and Meningitis B.78. Its healthcare metrics matchup with that of the United States despite the fact that it spent decades
under an economic embargo, and it also spent much less than the United States,
as can be seen in Figure 3.1.

Figure 3.179
Though values of healthcare and universal access were enshrined in the constitution, the Cuban government understood its limitations. It started by setting
out a Universal Healthcare Policy in 1976, something it knew would take decades
to come to fruition.80 As a part of this new policy, the Cuban government decided
to nationalise healthcare training.81 It also decided to involve more of the work74
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force in the healthcare industry and to provide medical training in rural areas.82
Education was heavily subsidised and was dependent on merit.83 Even with this,
the government understood that it would not be enough. There was a push to
identify and rectify social, economic and environmental factors that contributed
to a decrease of public health.84 The government recognised that it was economically unfeasible to keep treating the symptom when the underlying cause was not
being rectified. These factors were termed as social determinants of health,85 and
the medical workforce was also educated regarding these factors.86 The government also started dedicating more funds to the research, prevention and specialisation workforce.87
To improve the social determinants of health, the government came out
with the Family Physician Program.88 A group of doctors and medical assistants
were tasked with taking care of family or a group of families. They were not only
responsible for primary healthcare facilities but were also charged with improving
the various social determinants of health.
The policies do reap its benefits currently, with Cuba being one of the best
in terms of preventive medical care.89 There is also a marked improvement in various healthcare parameters as the years went on, as can be seen in Figure 3.2.

Figure 3.290
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V. C omparative A nalysis

of the

Various Systems

A. General Comparison
Out of the three countries, it seems as though Colombia has fared the worst
even though it may be the most idealistic one on paper. Colombian healthcare
model primarily failed because it refused to take into account the economic considerations and the concerns of the private players. The author would also generally agree with the premise that the Colombian system is the worst due to its
proclivity to a breakdown which is brought about by external shocks. Colombian
system also fares poorly in terms of developments in the medical sector.91
Even though the Colombian system is prone to shocks, on comparing statistics, we can see that Colombia does fare better than South Africa on essential
metrics such as the Human Development Index. There is also a strong correlation between performance and the fact that Colombia enjoys the highest Gross
National Income per capita (Adjusted with purchasing power) (“GNI”),92 among
the three countries. On the other hand, it is disheartening to note that even with
this amount of purchasing power, the country is vulnerable to economic shocks
which can destabilise the whole system. Cuba fares as the best in almost all metrics and is regarded as a country with high human development. This feat is more
impressive, considering the fact that Cuba has the least GNI per capita (Adjusted
with Purchasing power) among the three countries. Cuban systems enjoy the
highest life expectancy, higher mean and expected years of school, and the highest
rank in the Human Development Index (“HDI”), all while having the least GNI.
Therefore, it is no surprise that Cuba ranks the highest in the HDI (72nd), followed by Colombia (79th) and then South Africa (113th).93 The following figures
will illustrate the various metrics in the countries.

Figure 4.194 - Metrics of Cuba
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Figure 4.295 - Metrics of Colombia

Figure 4.396 – Metrics of South Africa
Even in various social determinants of health such as drinking water, sanitation, the incidence of preventable diseases, Cuba fares the best.97

B. Hiv/Aids Pandemic
To analyse the stability of each system, it is beneficial to test it against an
externality.98 The HIV/AIDS pandemic in the 2000s provided a litmus test to the
various healthcare systems. It is in this aspect that the Colombian system suffered
the most. A public health crisis meant that the medical machinery was sent into
override, but Colombia simply did not have the resources to deal with the crisis.99 Usually, in such scenarios, both the public and the private machinery come
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together to deal with the crisis, but the healthcare policies of the government had
already heavily damaged the private medical industry.100
On the other hand, the South African system displayed an enormous
amount of resiliency and stability.101 Due to the vagueness of the “reasonableness”
standard, the Courts and the government could scale up the healthcare provided
during the health crisis. Indeed, this put more strain on the private sector as well,
but it was only for that specific crisis and for a short period of time.102 The private health industry was willing to shoulder this burden in exchange for non-interference from the government during non-crisis times, as was the practice before
this.103
The Cuban system, once again persevered and tackled the crisis quite
well.104 This was due to the fruits of their long-term healthcare planning.
Across all the three systems, one thing is clear: healthcare costs, particularly in the pharmaceutical sector, has been consistently rising. Commentators
have blamed the statutes such as the Agreement on the Trade-Related Aspects of
Intellectual Property (’’‘TRIPS’) for the same.105 TRIPS essentially regulate a private right from the perspective of international law, without taking into account
international law considerations.106 It also contradicts healthcare goals in many
international instruments such as the Sustainable Development Goals.107

VI. L essons

for

I ndia

A. Background Information
Traditionally, during the time of Indian independence, healthcare was not
in the forefront of the issues gripping the young nation. However, there were
important reports such as the Bhore Committee Report produced in 1946,108 that
forms the basis of the Indian Healthcare system. The First National Health Policy
was formulated in 1951, with subsequent revisions coming in 1983 that focused
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on the idea of providing universal primary healthcare to all.109 The Health Policy
was once again revised in 2002 to decentralise healthcare and leverage private sector capabilities to provide more primary coverage.110
Indian governance system is federal in nature. In this federal structure,
healthcare falls under the ambit of the state. As a result, the healthcare framework can vary largely from state to state. NITI Aayog has provided comprehensive breakdowns as to the various factors on which healthcare indexes can be
monitored and improved.111 States like Kerala have performed very well on the
healthcare index, while states like Uttar Pradesh and Bihar have suffered.112 The
difference in quality between the states is such that the top-ranking state (Kerala)
has two and half times the score of the least performing state (Uttar Pradesh).113
Factors measured for the preparation of the index includes neonatal mortality
index, total fertility rate, healthcare provider facilities, healthcare professionals
etc.114

B. Problems in the Indian Healthcare System
1. Lack of Public infrastructure
Though India has committed to developing public health infrastructure
along with private health infrastructure, the fact remains that Indian public
spending on healthcare has remained woefully inadequate. Developed countries
such as United States have committed to spending around 17% of their GDP for
public health infrastructure while Indian spending (as a proportion of GDP) has
remained historically low.115 Recent ten-year estimates point to the fact that India
has spent a measly 1.3% of its GDP towards public healthcare.116
An inevitable consequence of abysmal public spending is that the burden falls on the population at large to take the brunt of the medical expenses.
Looking at figures from the WTO, we can see that the Out-of-pocket expenditure
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(as a percentage of the total health expenditure) for an individual in India
is almost 63%, while developed countries such as United States and United
Kingdom have these figures at 10.81% and 16.71% respectively.117 It is also important to note that the world average for the same period for Out-of-pocket expenditure is around 19%.118 Such a massive Out-of-pocket expenditure can have a
drastic impact of the healthcare of the population, especially when India suffers
from a low per-capita income anyway.119
We can also see that India has a high level of dependence on private healthcare providers. Data estimates show that almost 72% of the total health expenditure in India flows to the private sector, while the world average hovers around
40.25%. Developed countries such as the United Kingdom spend around 21.38%
while the Untied States spends around 48%.120

2. Urban-Rural Divide
India primarily suffers from a severe problem of resource constraint, and
this is especially apparent in the rural setting.121 The resource constraint largely
presents itself as a large gap between the provider’s knowledge and the care provided, with the gap largely being attributed to the latter.122 The low quality of
care can be attributed to lack of economic incentive, lack of accountability and
even a perceived lack of interest from the side of the government.
One of the major problems contributing to the low quality of care is the
human resource problem. There is a shortage of medically trained professionals
available in the rural areas of India. Rural areas face a tall task in training or
recruiting medical professions, primari because there is little to no incentives,
economic or otherwise.123 Consequently, in rural India (which hosts a vast majority of the Indian population), personnel who do not have formal medical training
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provide healthcare.124 Merely providing formal medical training in rural areas
might not help since there is also the problem of retaining talent.
Another problem plaguing the rural sector is the lack of sufficient public
health infrastructure in India as a whole. This skewed dependence on the private sector for providing healthcare would mean that rural areas would suffer
the brunt of the problem since private-sector establishments would not have any
incentives to set up costly medical infrastructure in rural areas.125 India also suffers from an unusually high percentage of out-of-pocket spending for medical
infrastructure, which would also complicate matters.

C. Way Forward for Improving the Indian System
The Indian situation is unique to the extent that none of the approaches
discussed above would entirely solve the problem. It would have to develop a suitable health ecosystem that is accommodative of the Indian problems.
The Colombian approach of involving the judiciary would be a mistake
since Colombia itself had to scale back the judicial intervention as discussed
above. Moreover, the population and the marginalised sections of the population
would present their own sets of challenges. Access to justice in India remains a
problem.126 Additionally, the judicial system in India is understaffed and overburdened,127 so tacking on the additional task of regulating health would not be
ideal. Due to the judiciary being overburdened, legal aid as a whole receives far
less attention than it should.128 Legal aid would be absolutely imperative in the
event the rural community needs to access the judicial system. Rural areas suffer
from lack of access to the judicial system as it is,129 so it would be not wise to
adopt the Colombian system.
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The South African approach of scaling the judicial response according to
the health situation would also not be ideal due to the reasons mentioned above.
Moreover, India suffers from a huge disease burden,130 hence, waiting for a more
dire situation to arise cannot be the solution.
The Cuban approach of long-term health planning, increase of trained
health personnel especially in the rural areas do provide starting points of how
India can build its own system. The Cuban system would not exactly be applicable due to the scale of the population and the vast income disparity that exists
in India. As mentioned above, India clearly suffers from a problem of retaining
talent in the rural areas as well. Though providing a comprehensive scheme for
India lies outside the scope of the paper, a possible approach for India could be to
improve the quality of the existing informal healthcare sector in the rural areas.
This can be done by providing them with better infrastructure and training, from
the side of the government.131 A problem based on this idea was launched in West
Bengal in 2013, where experts provided training to informal-sector caregivers. The
data from the program showed a significant increase in the quality of the care
provided.132

VII. C onclusion
The aim of this paper was to provide a varied perspective on healthcare.
While the Cuban system undoubtedly appears to be the best, it is essential to
keep in mind that Cuba is a socialist country, so a lot of their industries are
nationalised. This made it easier for Cuba to enact such a comprehensive health
plan which is focused on social goals. Many countries of this world, including
India, have a capitalistic outlook. Additionally, the requirements of each country
differ, so it is vital to adapt any system to the needs of a particular country. Even
if India takes inspiration from these countries, it is important to focus on this
adaptation. With regard to India, it is also doubtful whether a national policy is
pragmatic, considering the vastly different conditions of the people from state to
state. The Colombian example teaches us to take into account economic considerations, while the South African system teaches us the importance of flexibility
in the policy. For India, the problem is that there is simply not enough political
consciousness with regard to health. It does not hold significant sway in electoral
considerations. Political consciousness in India is necessary for large-scale modifications to the system. The effects of a growing political consciousness can be
observed in countries such as the United States, where healthcare became a major
issue post-2016 after Presidential candidates such as Sen. Bernie Sanders brought
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it to the forefront. In this post-COVID era, healthcare is poised to take up a
broader focus from governments across the world.

